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Mr. Chairman, members of the Committee

My name is Jim Brown,

I am a resident of Dillon, Montana

I rise today in support of s8133 as this was a billthat I requested that my senator' senator

Barrett, introduce this legislation'

This bill would further protect the constitutional right of every Montanan to harvest wild fish

andwildgameanimalsunderArtic|e|X,SectionToftheMontanaConstitution.
This bill preserves Montana's harvesting heritage by prohibiting the harassment of sportsmen

and sportswomen prohibiting the harassment or intimidation of an individual for purchasing a

hunting license and/or engaging in the lawfultaking of a wild animal'

More specifically, this prohibition prohibits persons from using email' the internet' or any

eIectroniccommunicationtoengageinsuchthreateningactivity'

with exceptions for when the right of the public to know outweighs the right of an individual's

privacy, the bill also requires that the private information of persons who apply for a license be

kept free from Public disclosure'

I requested that Senator Barrett introduce this bill after reading about' and hearing about' the

numerous incidences of hunter harassment that occurred as a result of the wolf hunt held in

ldaho and Montana in 2009'

In particular, I became aware of the abuse being heaped on persons who lawfully hunt after

reading about the first person in ldaho to lawfully take a wolf' That fellow was subject to

numerous threatening emails and phone calls after his name became publicly known and after

his personal information was posted online as a result of his information being readily available

from ldaho's fish and game agency. This gentlemen was targeted for abuse for merely engaging

in a lawful activitY.

I After reviewing a website which listed publicly the name and contact information for every

ldaho hunter who had taken a wolf during the 2009 hunting season lL22 of them)' I thought it

mightbeagoodideaforMontanatogetaheadofthisissueandtoprotecttheprivacyrightsof
those who lawfullY hunt here'

o I have brought with me today several articles that discusses these events' and will share those

with the Committee and ask that they be entered into the record'

o ln response to the harassment being suffered by ldaho hunters' the ldaho legislature passed'

andtheGovernorof|dahosignedinto|awabi||thataccomp|isheswhatSenatorBarrett,sbi|l
seeks to do today - prohibit the public disclosure of personal information collected as a result of

applying for a hunting license and prohibit the harassment of persons who lawfully purchase a

hunting license and lawfullY take



presumably, one of the concerns that will be raised on this bill is whether it is too broad or too

vague and violates our Constitution. I would remind this committee that Montana has a statute

presently that prohibits hunter harassment

That statute, McA g7-3-l42was challenged rorughly 15 years ago and our state supreme Court

determined in State v. Lilburn, 265 Mont. 258 that all sections of our hunter harassment statute

pass constitutional muster. I suspect that the provisions of this bill' if enacted' will survive

constitutional challenge as well'

I have brought a copy of that legal case with nre today, and will submit that for the record as

well.

Further, I suspect that there will be those that will challenge this bill on the grounds that it

violates the right to know provision of our conrstitution' I am not convinced that is an argument

that will carry legal water'

AsthisCommitteeknows,Montanahasanexpressconstitutionalrighttoprivacythattrumps
that right to know when an individual's privacy interest exceeds the merits of public disclosure'

Thisprovisionis,ofcourse,Articlel,sectiongoftheMontanaConstitution'

ln this instance, it seems to me a court would find that the right of hunters to have their

personal information protected from public disclosure through the use of a information/records

request outweighs the public's right to know the identity and contact information of persons

who lawfullY take game'

I What needs to be kept in mind here is that arny form of harassment is not tolerabte' This bill

sends a message that the people of Montanar will not allow persons who exercise their

constitutional rights to be subject to abuse and ridicule as a result of exercising those rights'

o I commend senator Barrett for introducing this legislation and I encourage this committee to

pass it.

o I also suggest that a separate bill be introduced to protect the information of those Montanans

who have applied for and been given reimbursement payments for wolf kills in Montana and for

thosefarmersandrancherswhohavebeengivenwolf-killpermits.
o Thank you, Mr. Chairman and members of tlhe Committee'



wolf wars: A New Move to Ban Hunter Harassment

RobertMi|lage,34,withawo|fhecaughtonthefirstdayofhuntingseasonin200gin|daho

Robert Millage / AP
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ForRobertMillage,ki|lingthefirstwo|finldahosinaugura|huntralas-adubioushonor'|nMay2009'thegraywo|fwas
taken off the list of endarigered species for the Northein Rocky Mountain ieqion' and debates between hunting

advocates and woll sympathizers raged in tne monlns teading up to the stari of hunting on the first of September'

Short|y after the SUn rose that morning, Mil|age, a rea| eslale agent from northern ldaho, shot the historic wolf. Within

a few hours, he started getting angry calls - torrot-e-J uv 
""gtiit 

e-m.ails and Craigslist threatslhat included

direclions to his house - from peopre *no rounini! 
"ol.t""iintorn.ation 

on his ag-enry's website after reading his

name in the news. 
,,They didn,t want to talk. Thei ilt;;il a y"lt," uitt"g" sayi. ts". pictures of animal attacks on

humans.)

Wo|ves are divisive anima|s. To some, they are liveslock-ravaging, chi|d-endangering 120-lb. (55 kg) beasts that

shoutd be controlled through state-sanclion"d il;;ft' otn"Juii"u" tn"y t";"q"jmy-9tq9dl nature in an almost

spiriruat way, and for this gloup, killing wolves ,;;;;; step away t'ot'otnni Fido' 
;The big-bad-wolf thinking is

not in line with what we uiderstand about tofu"'-lnO tne ecosyslem"' says MJry Beth Petersen' a Minnesota

attorney who e-mailed Millage after geerlg ".pn"t"'oi 
nir inu"ring '"itn 

nis nne over the wolf' But by the time hunting

season ended on March 31, Mi'age,s ki' had r"i'[ 
"rt"no"d 

regJ protection not for the gray wolf but for another

species: the ldahoan hunter'

Laws prohibiting "hunter harassment" have been passed in all 50 :Yl9t' having proliferated at the behest of

sportsmen organizations {rom 19g2 to 1995. (r" lbgt;;-irar restriction ras J',o'oeo to the federar criminal code')

Many of these taws ban rhe use of physicat *"d;;i;;;is: l{*hunt, 
such as banging pots and pans to scare

off prey or taking a blowtorch to a hunieis crossbow' But other provisions have sparked outrage over First

Amendment rights and have subsequentty Ueen sirucf down Uy iuOges for n'nO"ting hunting opponents' freedom of

speech. (See the top ro animal stories of zoog')

ldaho is one of several states dealing with hunter harassment, an issue that manifests itself in unique forms across

the U.S. "Harassment is a problem," says AndrJw niutanandam' spo*"smln'ior tfre National'Rifle Association (NRA)'

,.And what we,re trying to do is make sure it isn'l a piour"r we're auaJs trving to preserve the safety of hunters'"

The bilt that recen.y passed both houses in tOano l--anO was then tig;;J'6; 6ou"tnot C'L' "B.utch" Otter on April 8

- extends hunter proteclions in two ways: by i"xi^g 
"t;L-issueo..nunt,n!-peimiis, 

ticenses an^d tags out of the public

domain, and by making it illegal to "harass, inflmiOaie or threaten" hunteis via telephone' e-mail or website posting'

(proponents, wise to the past, added the *u""i tnJ unlawful conduct JoLt not include constitutionally protected

activity.) (See the top ro everl'thing of zoog')

Debate about whether to remove hunting permits from the public record is reminiscent of the battle over making

concealed-carry permits private, an effort that has been increasingry st;Ls-"i"i i"in" Rast leyv 
years' Supporters of

such a public_reclrds exemption say there,s ""1""*" 
tn" g"n"rirbr[li" """0. 

access to information about citizens

who are simply exercising legal rights. "There ,r" no Oo*n';O"'"'t"y" iJaho state representative Judy Boyle' a

Republican *no propor"-O th-e me-asure. ft 
" 

nrni"i """ts 
to be doing'sometning wrong'.she says' let the police

investigate: 
,we,re not vigilante people,".she says. Millaget *h9.:3, 

",*"v 
to *ilutt his harassment' posted on a

website the vitrioric missives he received, taxe, ine ,am"" tine: "Tnere's nL il"ton for at the names to be handed out

... lt's all about inlimidation. [People say] il's not ioi n"'""'ment, but what other purpose does it serve?"

Read more: http://www.time.com/time/nation/article/0,8599,197891 
1 '00'html#ixzzl 

AwRuASEc

Governmenl watchdogs, meanwhile, worry that taking away forms of oversight' even when there isn't a pressing need

for it, sets a dangerous precedent. 'we're taring;;';i;;;i"; tofjnformati6nl in order lo 
stlgke and soothe one

sma* segment of society,,' says charres oruir,ir""utive'director tor in" r'i"1iJnal Freedom of lnformation coalition'

,,And if you do that over and over again, gu"r"'*nui, going to n"pp"n tl'p'Lfillnto*"tion ai the end of the day?

There's noi going to be anY."

The conflict in rdaho escalated in January, when Rick Hobson, a rocar activist, made a public-records request for the

names of hunters who had killed wolves ourin! me season, u.n posie'oli'iz "" 
a website.and took out an ad in

the tdahoSlafesman direcling people to ,n" iiJt.'iin""r!t "'tt"rrit*ig;p-oi 
h'"ters wh-o-feel that thev and only

they have a right to decide what happen" to 
"Jiorir" 

on state 
"no 

t"oitiiLno"' n" says' "l posted the list to remind

them that it's a public process, that hunting 
";;; 

" 
rrgni' it;s a privilege'" (See the top ro green ideas of zoog')



That posting brought Hobson his own barrage of hate mail and threats' in part because the list included the name of a

12-year-oldboy, Boyle says Hobson s..use of the i"toit"ti"" "played righf into the reasoning" {or making the records

exempt while members debated the bill'

other states are trying to protect hunters from dif{erent forms of harassment' A Virginia bill aimed at keeping aclivists

from stralegically (and sometimes dangerously) ,"i"g it;A t" interfere wiin waterto:wl hunting is set to become law on

April 13. In that state, it,s iltegalto lure-birds *itn Uaiil"nOlhere have been reports of activists.littering hunting spots

with food _ somerimes from boats in front or snooiels; brinds - so that 
"nv 

urror that showed.up would be off-limits'

The measure, proposed by siate delegate Scott Lingamfelter, was passed unanimously by both houses' (See the top

ro anirnal stories of zoo8-)

ln wisconsin, where reports of hunter harassment more than tripled during last year's.de"t t-::-t^""'territorial

landowners have clashed repeatedly witn nunteis, 
"nO 

nr"t"o itave clasied among themselves- Such reports are

especially alarming in a state where there n"u"'J""n-tto fatal hunter tnooiingt' tea-ving seven dead' within the past

decade, says chief conservafion warden nanOy Siart<- The increased numberif reporti is still minuscule in

Wiscpnsin - there were only 15 harassmenf ""."" 
rtong 600,000.hunt"tt - bui each is treated as a potential

tragedy- 
,,Although there's few of them, it only takes one fo-r there to be a bad outcome"' says stark' "No good can

"oil" 
irot an emotional conflict between two armed people'"

The fear of hunter-harassment clashes tuming deadly is oflen wha.t S,ajns them attention' despite how rare they are

among the millions of hunters who go out into fn" n"flf 
"""n 

year' ln-ldahois case' that fear has been compounded by

years of tension over wolf reintrodu,ction, as tne unpopuf ar animals were placed in ldaho by the. federal government

against the state,s will, and by uncertainty aUout wf,ai it could mean to start shrouding hunters in anonymity'

"Licensure has always been public, with good ,"""on," O'uis says-' "Because it's a privilege you're asking the state

for, and privileges can be used for all sorts of nefarious purposes'"

Read more: http:llwww.time.comitimelnation/article/O,8599,197891 
1-2,00'html#ixzzlAwsUwOpv

Editor's Nofe; Desp ite the fact that wolves in the northem Rocky Mountains far exceed their recovery

goats, and have oe"n ta,xen off the Endangered Species list in severa/ states' anti-hunters showed their

true colors in harassing Robert Millage, the first ldaho hunter to tegatly take a wolf in decades'



l, like many other hunters in ldaho, have been waiting the last few years for our game department to take

over control of what has been allowed to become an out-of-control wolf population in many areas' we

watched as recovery goals for the wolves were met, then doubled' tripled' and on and on' with no

managemeni allowed since the issue was held up in court by animal rights groups'

Meanwhile, our elk and moose in many areas were being all but exterminated' and wolves began making

their presence known in local communities, in areas where they were never meant to be reintroduced'

As an ldaho resident, I am not against having a few wolf packs in the state-but I am against the non-

management of a top-tier predator. The management of wolves needs to be placed in the hands of the

biologists who study wildlife for a living, for the good of not only the wolf, but the other wildlife that share

the forest with them.

we knew from the start that the anti-hunting crowd was going to use the wolf as a backdoor way to try

and ban all hunting. lf enough elk and deer were killed by the wolves, then seasons for these game

species, which local people rely on to frtt their freezers each fall, would have to be closed' The fact that

anti-hunting groups fight so hard against wolf management even after the initial recovery goals were more

than met clearly exposes their agenda'

Finally, A Ghance to Hunt

I had been hearing all summer that we would finally be able to do our duty as sportsmen and help with

predator control, as managed by the state's professional game biologists this fall' I made sure to

purchase my wolf tag the first day it went on sale- Like many, I bought it more as a statement than

anything. I waited for the usual outcome of a federaljudge suspending the season once more in order to

listen to whatever drummed-up excuse the anti-hunting crowd produced this time' But as the season

approached, I decided if the hunt happened, I would dedicate my time toward trying to tag one of these

predators.

As a fifth generation ldahoan and avid outdoorsman, I spend more than 100 days a year in the forests of

ldaho. I have watched as our elk herds dwindled, and seen with my own eyes the aftermath of elk herds

caught in deep snow by wolf packs, and the absolute c11naO3 feft behind to rot' I have had many friends

lose hunting dogs, pets, and livestock to the wolf as well. I also have come to enjoy thd howls of wolves'

and the added erement of wirdness they add to the backcountry. r knew that if the season went forward' I

had some pretty good ideas about where to locate wolves'

I planned to hunt the first two days of the season, and afler a non-ruling by a federaljudge' which meant

the hunt could take place, I headed into the mountains. I knew of an area with an over-abundance of

wolves--so much so that hunter success rates in the area for elk had fallen by more than 90 percent in a

decade. I planned on checking multiple drainages for sign, and to listen for howls to locate a pack' At

about dark on the evening before the opener, | finally heard the howls I was listening for from a drainage

be|ow.]decidedthiswouldbetheplacelwou|dhuntandwenttothe
nearest site to set camp.

lprettymuchstayedawakeallnight,andlwasbackintheforestwith
wolvesstil|how|ingaroundmeaboutl-1/2hoursbeforesunrise.lset
up in the dark in the middle of a rock slide, as that would give me the



open ground needed to predator-catl in a wolf' After what seemed to take forever' the sun finally began to

light the forest around me. when I could see clearly into the timber, as well around the open rock slide' I

began to call. I used a coyote distress call, after much deliberation over which of the various calls in my

pack lwould use.

After about 20 minutes of calling, a female wolf appeared from the timber below' Acting:n ll=t'n"Ll
brought my Tikka .243lomy shoulder. upon settling the crosshairs of my Burris scope behind the wolfs

shoulder, her expression changed as she winded me, but it was too late as my rifle cracked' and the 100-

grain core-Lokt bullet dropped her in her tracks. I felt the mixed emotions only other hunters can know as

I sat for several minutes taking in the hunt, and the fact I had just taken a wolf in ldaho'

I went to work taking some photos to share with friends and family' and then to the skinn'.n9 tlt* 1n"jL,'
continued to have wolves howl around me, even as I made my way back up the mountail 

11.:I lll^
with the hot late summer temperature, my main thoughts were of transporting the wolf the seven or so

hours out of the mountains and down to the nearest Fish and Game office to have it checked, so I could

get it to the taxidermist before the hide started to slip' I tucked the hide up on the passenger side

floorboard, turned the AC on high, and started my drive'

"Sick, Bloodthirsty aL^,-- 
Morlnf"

Upon reaching the Fish and Game office in Lewiston, ldaho, I was greeted by the lady at *" ItTt 
O::1:

who seemed a lit.e shocked when I reported I was there to check a wolf. 'Really?" she replied' The Fish

and Game office turned into a whirlwind of activity, as everyone wanted to see the wolf' and this Y" *:

first time they hact one to check. one of the officers asked if I cared if they called the local.meol" :j:
thinking "small town paper," I told him lwas fine with that' After an hour or so of dealing-with.ln" ",n.:"*-i
process and the press, I was ready to get to the taxidermist' so I could drop off the wolf and head home'

as lwas PlentY tired-

while pulling out of the Fish and Game office my cell phone rang' lt was the Associated Press calling'

and it was at that point the magnitude of my wolf hunt began to set in' By the time I dropped off the wolf

and made the 1-1l2hour drive home, my phone and e-mailwere flooded with calls and messages from

various press outlets wanting the story-and anti-hunters calling me every name in the book'

The barrage of hate calls and emails was something else. These people had to be just sitting and waiting

to hear of the first wolf taken, so they could set to work narassNg'tne first successful hunter:::l1l::1ij

estate agent, I was easy to find. The foulness of the language' complete lack of common decency' or any

desire to actually debate the issue in a civil matter are what shocked me the most'

Here's one example: 'To think that this beautiful creature will never run wild again because of a sick'

bloodthirsty moron like yourself is almost too much to thinkll I love hunting accidents' I hope you get

yours soon."

Most didn't say they would kill me directly, they just wished me dead' Others sent messages to my fellow

agents and my broker, hoping I will lose my job'

Having opposing views and debating them to find common ground and a solution is Ameri:": ty'ig^^t"

force someone to agree with and abide by your point of view through harassment and intimidation is not' I



definitely have been witness to the ugly side of the anti-hunting crowd during the last week' I am thick-

skinned, and r have tried not to ret any of this bother me, but it has taken a toil through the crogging up of

mye-mailandphone,makingworkallbutimpossible'lalsohavechildren'andhavingtoworryabout
their safety, and that of my own, since these idiots are even going so far as to post maps with directions

on how to locate me, has caused me some unneeded stress. People have asked why I don't change my

phone number, and I can only reply that is not my stVle 
| 
*'l.n:t be dictated to or intimidated by others' lt

is not the way I was raised and who twas brought up to be' ltake every call' good or bad'

on a positive note, the outpouring of support from fellow hunters, and average rural people living with the

results of our wildlife management, or lack thereof, has been nothing short of amazing' To have a

complete stranger call to yell profanities at you is one thing; to have a stranger call and let you know they

stand behind you, well that is profound, aniit carries '100 times more weight in my book'

"Do the Hunting CommunitY Proud"

I have a hard time even grasping the situation t nave been thrust into, and my biggest concern is to try my

best to do the hunting communi$ proud and give those who oppose hunters nothing that can be turned

against us. I have made that my mission, and I have been spending the last few days trying to respond to

all of the messages of support, if even just with a simple "thank you"' since anyone who took time from

their day deserves a response. r have ignored the e-ma's of harassment, except for a few that actually

had questions and points to debate, which I responded to in the best way I could' The negative messages

have decreased. I think the fact that they could not get me to respond back in an angry and irrational way

confounded them, and they didn't know how to respond to it'

we as hunters need to stick together, as our traditions and way of rife are continuaty threatened by those

who rack an understanding of the circre of rife and ways of nature that onry those of us who interact with

our wird rands trury understand. No one is a bigger defender of w'drife than hunters' without wildlife'

hunters we would no longer be'

Findoutmore:http://www.nrahuntersrights.org/Article.aspx?id=2401



Hcuse ilPProves
By Dustin Hurst

March 4th, 2010

Print Share

hunter idelifitv protection bill

House members voted 55-14 to protect the identity of hunters in ldaho

The Idaho House approved a measure which would protect the identity of anyone who purchases

any type of hunting ii".n.. from the state of ldaho' The vote among Ho"t" members was 55-14

to uppion" the measure' which now heads to the Senate'

The bill is the product of Rep. Judy Boyle, R-Midvale, who' in the committee hearing on the bill'

said that she berieves..that one of the reasons for government is to protect its citizens, and I feel

that's what this bill will do." The t"gistaton ptonldt' lh"t-"ll 
licenses issued by the Idaho

Department of Fish and Game would be e*empt from the Freedom of Information Act' a piece

of legislation desigfilogi'to" the public greater access-to- government records and documents'

Boyle noted that not only deer,.tk, *Jiolf tags wouldbL protected' but wolf-kill permits'

typically issued to farmeis and rancher* u, u f"ti-protection'*"u"""' would also fall under the

exemption.

Boyle said that on the second day of the wolf hunt in ldaho in 2009, she received a call from a

concerned wolf hunter who was the sublect of harassmell.from wolf advocates' The man who

contacted Boyle had purchased a licens. f'o* the state' killed a wolf' and subsequently had his

personal information posted online uv ni"r. Hobson. on the House floor' Boyle read from a



website posted by that constituent, which lists harassing e-mails received after his information

was posted online by a wolf advocate. (View the websiie here' Waming: some comments contain

explicit language.)

Rep. Phylis King, D-Boise, said Boyle's plan missed the target and would only work to close

records to the public. King argued that il;; i;;s shouldi't be tightened' but said that stalking

laws should actually be strengthened to prevent harassment'

Rep. George Sayler, D-Coeur D'Alene-, said the bill presents a conflict between the right of

privacy and the right of the freedom of the press, *d go", too far in protecting hunters because it

protects hunters *t o .igf,t not be hunting controversLl game, such as elk or deer'

Rep. JoAn Wood, R-Rigby, said the responsibility of govemment is to protect the citizenry from

harassment. Wood said that people huui ttt. righi to their opinions on wolf hunting' but making

bodily threats takes it too far. She addei irrurp7o,..,ion of iitizens is more important than

openness of govemment for newspapers'

A former newspaper publisher, Rep. Steve Hartgen, R-Twin Falls' said that he has dealt with

govemment privacy issues in the p-ast and debated in opposition to the measure' because he said

the legislation..flies in the face" of the state's constitution- Hartgen said h^e would favor King's

idea of strengthening anti-harassment and anti-stalking laws as a solution for the harassment

suffered bY hunters-

Anonymity on the Intemet prevents effective enforcement of anti-harassment laws' said Rep'

Erik Simpson, R-Idaho Falis. Simpson argued that the only manner in which Idaho can protect

hunters is exempting their names from public records requests'

..How do we go atter Nobody-l 321418 (one of the bloggers who posted on the website

mentioned above)?" said SimPson'

.'Forget the media," said Lenore Hardy Barret, R-Challis' Barret joined Boyle in claiming that

the right of protection guaranteed to citizens by the government ii more important than the

media's "obiession" with government records'

Q,{ote: The manwho initially posted hunters' personal informalion online' Rick Hobson' thinks

Boyle'sbillisanassaultonfreespeech'Readhiscommentshere')



Idaho

West's Idaho Code Annotated Currentness. Title 36' Fish and Game' Chapter 15' Public Safety' 5

36-1510. rnterference with hunting, fishing, trapping or wildlife control

Stalute Delails

Printable Version

Citation: ID ST 5 36-1510

Citation: I.C. 5 35-f510

Last Checked by Web Center Staff: O9/2o1O

summary: This section comprises ldaho,s hunter harassment law. under the law, no person shall intentionally interfere with the lawful taking or

controt of wildlife by another; intentionally harass, bait, drive or disturb any animal ior the purpose of disrupting lawfulpursuit' or damage or destroy in

any way any rawfur hunting brrnd with the intent to interfere. rdaho arso expands these aaiviti'es to include the harassment' intimidation' or threatening

of any person who is or was lawfully engaged in the taking of fish or wildlife by such means as personal or written contact' telephone' e-mail' ot a

website. Every person convrcted o, entering a prea ot guirty or of noro contendere for viotation i tnis seaion is subiect to a fine of not lo exceed $1'500

or confinemenl ,of 6 montns In the county iail, or both. Furtner, a", *r*" damaged by prohibited acls may recover lreble civil damages ancl a person

can oblain an injunction againsl violations of this law'

Statute in Full:

(1) No Person shall:

(a) Intenlionally interfere with the ladul taking or control of wildlife by another; of

(b) lntentionally harass, barl, drive or disturb any animal for the purpose of disrupting lawful pursuit or taking thereot; or

(c) Damage or destroy in any way any lawful hunting blind with the intent to interfere with its usage for hunting; or

(d) Harass, intimidate or threaren by any means including,.but not rimited to, personal or written contacl' or via telePhone' e-mail or website' any person

*io " 
oi *"" engaged in the laMui taking or control of fish or wildlife'

(2) Any frsh and game enforcement officer or p€ac€ officer wlro reasonably believes that a person has violated provisions of this seclion may arresl

such person lheretor'

(3Xa) The clnduct decrared unra*'ur in this section does not incrude any incidentar intederence arising trom lawful activity by land users or interference

by a landowner or members ot nri immeoiate family arising from ac{ivities on his own propeny'

(b) The conduct declared unlawful in this section does not include constitutlonally protected activity'

(4) Every person convicled or entering a plea of guilty.ol of nolo contendere for violation of this seclion is subiect to a fine ol nol to exceed one

thousand five hundred douars ($1,500) or confinement for 
"t,. 

i;fil"'in-rjn tn" *""tv i"ir, or both such fine and confinement-

(5) ln addition to the penalt€s provided in subseclion (4) ot this section, any person who is damaged by any acl prohibited in this section may recover

trebte ctvil damages. A pafty seeking civil damages under this subsection 1S; may recover u'fr" plt""f tif I Jtf"tibn of.the provisions ot this seclion by a

preponderance of lhe evidenc€. Th;s.,te ol ldrho, o, 
"nV 

pJrJJi-*"i naid relier OV iniu'"ffift;ili;iaiions ot tne piovisions of this section Anv

party recovering ludgmenl uno",inl tuu"*tion (5i may 6e awarded i reasonable attomey's fee'

cREDTT(S)

S.L. 1987, ch. 288, S 1i S.L. 1992, ch. 81, S 36' Amended by S'L' 2010' ch' 245' S 3' eff' April 8' 2010'
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TRIEWEILER, JustLce'

Defendant John Lilburn was charged in the Gatlatin County

Justice Court wi-th the offense of hunter harassment in vi-olatlon of

section 87-3-1 42(3\, MCA' He was convj-cted of that charge

followinga]urytriatandappealedhisconv.ictiontotheDistrict
Court for the Eighteentn ;uOitial District in Gallatin County' The

Distrj-ct Court held that section 81-3-742' MCA' in i-ts entirety' 1s

faciallyunconstitutionalinthatitisbothoverbroadandvague'
impermissibly i-nfringing on the First Amendment rlght to free

speechandtheFourteenthAmendmentrighttodueprocessguaranteed
by the United States Constitution'

We reverse the District Court '

The State raises the fotlowing issues on appeal:

1. Is Montana's Hunter Harassment Law' found at section 87-

3-T42,MCA,voidbecauseitisoverbroadi-nviolationoftheFirst
Amendment to the United States Constltuti-on?

2-lssectionS'7-3').42,MCA,voidbecauseofvaguenessln
violation of the Fourteenth Amendment to the United States

Constitution?

In March 1990, the Department of Fish' Wi-ldlife' and Parks



(Dftl{P) all-owed three persons whose names had been drawn from a

permit pool to hunt bison which had migrated from YeLlowstone

NationaL Park- One of the persons who received a permit was Haf

SLemmer.

On the morning of the hunt' when the DFWP personnef 1ocated

the bison, a group of 11 persons on snownobiles and crosscountry

skis were seen attempting to herd the bison back into the park'

The demonstrators,".",it.ed that this was a lega1 hunt, and were

told not to interfere with the hunters' The hunters were afso

warnedaboutthepresenceofthedemonstratorsandwerecautioned
to conduct the hunt safe1Y'

Warden Davrd Etzwiler of the DFViP accompanied Sfemmer to a

cleari-ng where the bison were crossing' When one of the animals

was in sight, Slemmer sighted his rifie and prepared to pul1 the

trigger. At that time, John Lj-lburn' one of the protesters' moved

in front of Slemmer, ptacing himself between Sfemmer and the

targeted bison at a distance of iO to 12 feet from the muzzle of

slemmer's rif le. sf emmer tif ted his ri-f le when he sa-w lito::i.'.:
head and shoulders come into the scope of the gun' Warden Etzwiler

approached Lilburn and told him that this was a lawful hunt and not

to interfere. Sl-emmer moved about six feet to his l-eft and

selected another bison from the group. He raised his rlfle and

took aim through the scope' Lilburn again moved in front of

Sfemmer. Slemmer testifi-ed that when fr" 'ut 
Lilburn's face in his

scope, he "jerked the gun up quickly because I had been squeez)'ng

on the trigger-"

Warden Etzwj-Ier and Slemmer got on their-snovnnobiles and moved

to a different area where Sl-emmer shot and killed a bison before

Lilburn and the other protesters caught up with them'

No arrests were made at that time' However' after DFWP

offj.cia]sconferredwiththeGal]atinCountyAttorney,Lilburnwas
chargedwiththeoffenseofharassment'amisdemeanor'inviol-ation
of section 87-3-14 2\3\, MCA' The complaint filed against Litburn in

the Gallatin county Justice Court alieged that he disturbed a

hunter with the intent to dissuade or prevent the takj-ng of a bison

when he placed himseLf between the bison and the hunter who was

ai-ming a loaded rifle at the animal-'

Noneoftheotherprotesterswerechargedwithavio]-ationof
this same statute '

Lilburn fil-ed a declaratory iudgment acti-on in Federal

Di_stricr court challenging the.oirtit,rtionality of section lr-:-
!42(3), MCA, on a First Amendment basis' The U'S' District Court

dismissed Lil-burn's complai"t, i855 F' Supp 327 (D'Mont' 1991)l

holdi.ngthattherewerenospecialcircumstanceswarrantingfederal
.interventioninanongoingstatecri-minal-action'andtherefore'
Lilburn's case did not merit an exception to the abstention

doctrineenunciatedi-nYoungerV.Harris(1971),401U.S.31,91
S.ct. 146, 2-l L.Ed'2d 669' As a basis for its conclusion' the

Federa].Courtconcludedthatthegoalofthestatute''isclearly



reasonabfe"because"huntingisalegitimateactivitywhichthe
state may protect 1n u'ty t"itonable and constitutionally
permissj_bre manner,,and that thls statute primarily "proscri-bes

behavlor which interferes wi-th an individual actually engaged rn

the lawfu1 taking of a wi-ld anj-mal- ' "

The Ninth ci-rcuit Court of Appears subsequentry affirmed the

U.S.DistrictCourt'sdismissalofLilburn'sconstitutionalchal-
lenge. Li-tburn v. Racicot (9th Cir' July 13' 1gg2) ' No' 91-35310'

Litburn was convicted fotlowing a jury triat in Gall-atin

CountyJusticeCourt.HeappealedhisconvictiontotheDistrrct
Court and alleged that the harassment statute was

unconstitutj-onafly overbroad and vague' By order dated June 24'

1gg3, the Drstrrct Court reversed tie conviction and dismissed the

complaint brought against Lilburn based on its determination that

section 81-3- I42, MCA, is unconstltutional on its face' and

therefore, is invafid' The State appeals'

STANDARD OF REVIEW

legislatrve enactment is presumed to be constitutional and

l,pf,"fO on review except when proven to be

ituti-onal beyond t tu""onuble doubt ' Ci'ty of Billings v'

(1991) , 24'l Mont. 151, 154, 805 P '2d 7348' 7349 (citing

County v. State (1988), 231 Mont ' 443' 445-46' 753 P'2d 338'

A
will be
uncons t
Laede ke
I al.lon
339-40)

ISSUE 1

fs Montana's Hunter Harassment Law' found
MCA, void because it is overbroacl in viofatron
ment to the United States Constitution?

The statut.e at issue in this appeal' commonly known as

Montana's Hunter Harassment Law, provldes as foLlows:

81 -3-742. Harassment prohibited'
(1) No person may intentionatly interfere with the Lawful

taking of a wild animal bY another'

(2) No person may, wj-th intent to prevent or hinder its
lawful taking, disturb a wild animal or engage in an actlvrty
or place in its way any object or substance that wi'l-i tend to

disturb or otherwise affect the behavior of a wild ani-mal'

(3) No person may disturb an individual- engaged in the

lawful takinq of a wild animal with intent to dissuade the

individual- or otherwise prevent the taking of the animal'

(4) Nothing rn this sectj-on prohibits a landowner or l-essee

from taking reasonable measures to prevent imminent danger to

domestj c Iivestock and equipment '

Lifburn was convicted of violating subsection (3) of this

at section 81-3-I42,
of the First Amend-



StatutebecausehetwicedisturbedSlemmer'sattempttolawfulJ-y
shoot a bison when he placed his body between Sl-emmer and the

animar-. The Drstri-ct court, in i-ts analysis of subsection. (3) f-or

overbreadth, concluded that section 8?-31742(3), MCA is "obviousl'y

content-based,, because it prohibits communication which is intended

to dissuade a person from hunting' while allowing communicatlon

which encourages hunting, " The court further concfuded that the

statute,sprohibitionwouldencompaSs''allverbalandexpressive
conduct which has the i.ntenti-on tt dissuade from hunting, " and

therefore,suchthingsas"prayervi-9iJ'sattrailheads'thesinging
of protest songs ot if," burning of hunting maps' if done wi'th the

i.ntenttodlssuadeahunter,woufdbevj'olationsofthestatute.''
Therefore, the court held that to the extent the statute

"implicatesconstitutionallyprotectedspeechandexpressive
conduct, it is overbroad' "

On appeal, the State contends that the court erred when it

inval-idated section gl-31 42(3), McA, on the basis of overbreadth

because the statute primarily proscribes conduct rather than

speech, and to the extent that protected expression is reached' rt

regulates on a content-neutral- basis only the time' place' and

manner of expression. The State asserts that the statute is not

overbroad because any potential unconstituti-ona1 applications are

speculative and insubstantial when judged against the plainly
legitimate scope of this statute which is to promote safety in

sport hunting and protect those engaged in fawful activities from

interference - We agree '

WenotefirstthatLilburnhasraisedafacialconstitutiona].
chaltenge and does not aver that the statute' as applied to him'

unconsti-tutionally abridges hrs First Amendment guarantee of

freedom of speech. Lilburn was not charged on the basis of any

idea or view that he expressed, and he does not contend that his

ownconduct,whi.chformedthebasisofthechargesbroughtagainst
him, was constitutionally protected' Instead' he contends that the

statute, as wri-tten, could potentially reach a substantiaf amount-

of protected speech or expressjve conducL'

A faclaL overbreadth chaflenge is an exception to the general

rule that statutes are evaluated in light of the situation and

facts before the court' R'A'V' v' St' Paul G992) ' - U'S' -' '

112 S.Ct. 2538, 2558, r2o L'Ed'2d 305', 336 (J' white', concurring)

(citing Broadrick v. oklahoma (19?3)' 413 U'S' 601' 610' 93 S'Ct'

2908, 2915, 31 L-Ed.2d 830, B3B-39) ' This Court has similarly
recognizedthatastatutewhichcanbeapp}iedtoconstitutionalJ.y
protected speech and expressi-on may be ftund to be invalid in its

entirety, even i-f it coufd validly apply to the si-tuation before

thecourt-CityofWhitefishv'o'Shu.tghnessy(1985)'216Mont'
433, 704 P .2d l.02r -

In his overbreadth challenqe' Lilburn disputes the State's

assertion that the statute primlrily regulates. conduct :::^:::t""O"
that it criminalizes a broad category of speech and expresst-ve

conduct based on its content' He claims that the law reaches

primarily conduct which conveys an anti'hunting sentiment' whi'1e



a1J-owing, under exactly the same clrcumstances, conduct and speech

whi-ch conveys any other message' Lilburn cltes R'A'V' v' St' Paul'

- U.S. at -, I72 S.Ct- at 2542, I2O L'Ed'2d at 316' for the
proposition that the statute is "faciafly unconstitutional- in that
it prohibits otherwj-se permitted speech sotely on the basis of the

subjects the sPeech addresses-"

Broadrick, 413 U-S. 607, 93 S'Ct' 2908, is the leading case

addressing the First Amendment overbreadth doctrine- In Broadrick'
the supreme court clarified that a statute or government regulation
should be invalidated on the basis of faci-al overbreadth in only
limited situations:

In such cases, it has been the judgment of this Court that the

posslbleharmtosocietyi'tpermittingsomeunprotectedspeech
to go unpunished is outweighed by the possibility that
protected speech of others may be muted and perceived
grievances left to fester because of the possible inhibitory
effects of overly broad statut-es'

. - . Application of the overbreadth doctrine in this manner

is, manifestly, strong medicine' It has been employed by the

Court sparlngly and onfy as a l-ast resort ' Faci-af overbreadth
hasnotbeeninvokedwhenalimitingconstructionhasbeenor
could be placed on the challenged statute' ICitations
omittedl .

Broadrick, 413 U.S. at 672-73,93 S'Ct' aL 2976' The Court rn

Broadrick adopted l-imitations on the overbreadth doctrine "partrcu-
J.ar1y where conduct and not merely speech -is i.nvolved, '' and held

that a statute which has constitutional applications may be

facial-ly invalidated for overbreadth onty if its overbreadth rs
,,rea], but substantia] as weJ-1, judged in relation to the Statute'S
plalnly legitimate sweep." Broadrick, 413 U'S' at 615' 93 S'Ct' at

2?18. The Court made clear that the existence of imaglnary
potentialunlawfufappJ.icationsdoesnotbyitselfrenderaStatute
facially overbroad. Broadrick, 413 U'S' at 615' 93 S'Ct' at 2918'

In Members of the City Council v ' Taxpayers for Vincent
(1984), 466 U.S. 1Bg,800-01, 104 S-Ct. 21L8, 2126', 80 L'Ed'2d 112'
.783_84, the Supreme Court further explaj.ned the parameters of the

overbreadth doctrine:

It is clear that the mere fact that one can conceive of
some impermi.ssible applications of a statute is not sufficient
torenderitsusceptibletoanoverbreadthchallenge.onthe
contrary, the requlrement of substantial overbreadth stems

from the underl-ying iustificati'on for the overbreadth
exception itself-the interest i-n preventj-ng an invalid statute
frominhibitingthespeechofthirdpartieswhoarenotbefore
the Court . In short, there must be a realistlc danger

thatthestatuteitselfwil}significantlycompromiserecog-
nized First Amendment protections of parties not before the
Courtforrttobefaciallychallengedonoverbreadthgrounds.



After revrewing the statute ln questi-on and the arguments set

forth by Lr lburn, we conclude that tnis Ls precisely the type of

situat.ion where the limitations imposed by the Supreme Court on the

overbreadth doctrine must be carefurly applied. Before the hunter

harassmentstatutecanbeinvalidatedonitsface'theremustbea
cfear showing that the potential invalid applications of the

statute be both "reaf and substantial ' " For the reasons stated

below, we concr-ude that no such showing has been made in this case'

Underthetestsarticufatedi.nBroadrickandTaxpayersfor.
Vincent,wemustdeterminewhethertherelsarealandsubstantial
probability that section 87-3-742(3) ' MCA' witl compromise

recognized Frrst Amendment protections when judged in relation to

any ;plainly legitimate sweep" of the statute'

The Distrrct Court based its holding regarding overbreadth on

its determination that the statute j-s "obvlously content-based" and

could Potent ialj Y Proscr ibe

allverbalandexpressfveconductwhichhastheintentionto
dissuadefromhunting.Conductsuchasprayervigilsat
trailheads, the singing ol protest songs or the burning of

huntrng maps, if done with lhe intent to dissuade a hunter'
would be violations of the statute' IEmphasis added] '

ft was the court's opinion that the statute prohibits
communication which is intended to dissuade a person.from-l:lt]"n'
whileallowingacommunicationwhichencourageshunting,evenif
such communicatfon prevents or distracts a hunter from taking the

prey. Wh j-l,e this anal-ysis was not necessary to an overbreadth

anaJ.ysisunderBroadri'ck,wealsodlsagreewiththisinterpretatlon
of the statute.

Aff statutes carry with them a presumption of
constitutionality and it is a duty of the cou:ls to.constrt:--.
statutes narrowly to avoid constliutional diffj-culties if possible'

Montana Automobite Assoclatlon v. Greely (1981), 193 Mont' 379,-

382,632P.2d300,303;Statev'ytterdahl(1986)'222MonL'258'
261 , 127 P.2d 't5'1 , 15g' This Court made clear that' when

construlngastatute,itmustbereadasawhole'andtermsusedi'n
thestatuteshou]-dnotbeisofatedfromthecontextinwhichthey
are used by the Leglslature' McClanathan v' Smith (1980)' 186

Mont. 56, 67, 606 P -2d 501, 510' Furthermore' a statute must be

construed according to the prain meani-ng of the language used-

therein. Norfolk Holdings, Inc' v' Department of Revenue (1991)'

249 Mont. 40, 43, 813 P'2d 460, 461'

Section B7-3-1 42(3), MCA, prohibits a person from dlsturbing
another individual engaged in tne lawful taking of a wi1d ani1al

withintenttodissuadetheindividualorotherwisepreventthe
taking of the animal- The term "wi1d animal" is defined to mean

"anygameanimaf,forbearinganimaL'orpredatoryanimal"'anda
"taking" is defined to include "pursuit' hunting' trapping'
shooting, or kil-ling of a wild animal on land upon which the

affected person has the right or privil-ege to pursue' hunt' trdPr



shoot, or kil-1 the wil-d animaf . " Section 87-3-141, MCA'

The plain J,anguage of the statute, considered in light of
these limiting definitions, makes clear that the statute's
nrnqcr.i nt i ons re,-^h ant rr anr i rri r ig5 wh j-ch occur i.n the f ield dur j-ng
PIWsL!lPLf vlrr redLlI urrry oLL t vrL

an otherwise lawful hunt. while the disturbance which rs
nrnhil-ri f cd m:rz- Under Other cirCumStanCeS, reSUf t f rOm a verbal
utterance, lt makes no difference what the content of the verbaf
utterance is. The language of the statute does not support the
assertion that the statute is aimed primarily at pure speech and

expressj-ve conduct conveying only an anti-hunting sentiment ' The

disturbance could iust as well be caused by shouting "fire!"

Lilburn disagrees that the statute regufates primarily conduct
and claj-ms that the Legisfature's inclusion of the word "dissuade"
demonstrates that the intent of the statute is to proscribe only a

very smalf cl-ass of expression which i.s uttered or carried out with
the intent to dissuade a hunter from taklng an animal. He contends
it j-s the Legisfature's use of the term "dissuade" that renders
this a content-based requlation.

Tho Srrnreme Cortrt has nrovided clear guideJines forf Ire ruvr r-"'-

distinguistrinq a content-neutraf regulation from one which is
impermissibly content-based :

The principal inquiry in determining content neutrality
is whether the government has adopted a regulation of speech
because of disagreement with the message it conveys' The

government's purpose is the controlling consideration' A

regulation that serves purposes unrefated to the content or
Fxnression is deemed neutral, even if it has an incidental
effect on some speakers or messages but not others ' ICitation
omittedl.

Ward v. Rock Against Racism (1989), 491 U'S' lBI,19L' 109 S'Ct'
21 46, 2'754, 105 L.Ed-Zd 66I , 61 5- The determination of whether a

regulation is content-based turns not on whether i'ts incidentaL
effects fafl- more heavily on expression of a certain viewpoint, but
rather on whether the governmental purpose to be served by the
reguJ-ation is not motivated by a desire to suppress the content of
the conmunication. city of Renton v. Playtime Theatres, Inc.
(1986), 475 U.S. 41,106 S.Ct- 925, 89 L.Ed'2d 29' Therefore' even

if a statute has a discriminatory impact, it can be determined to
be content-neutral 1f its objective neither advances nor inhibrts
a particular viewpoint.

Neither of the parties dispute the fact that safety and an

orderly regufation of hunting are legitimate state goa1s. This
court has made cl-ear that "Ii]n the area of wildlife regulation, it
j-s sufficient to state the Legislature may impose such terms and

condj-tions as it sees fit, as long as constitutional l-lmitations
are not infringed."' State v. Jack (1975), 167 Mont. 456, 460, 539

P.2d 126, 128.

Here, the legi-sfative history demonstrates a moti-vati-on for



adoptionofthisstatutewhichisunrelatedtothesuppressionof
speech based on content. The Legisl'ature was aware that
confrontatj-ons between hunters u.td oppo.tents of sport hunting' 

^

particularly with respect to the .o.riio,r.tsiaL bison hunts, could

occur in the field when hunters were armed and actively pursuing

their prey. It was recognized that thls posed a serious danger to

both the hunters and those j-nterf ering with their activj-ti-es '

Contrary to the court's conclusion that the legislation was

obviously content-based because i-t was prompted by past activities
opposing the bison hunts, the legislatlve history supports a

concfusion that the motivation was to prevent viol-ent
confrontations and to prevent interference with lawful activj-ties'
Moreover, we do not find any support in the legislative history for
the content.lon that this was an attempt to silence the views of

those opposed to the bison hunt or other types of sport hunting'
It was recognized that persons opposed to sport huntlng had the

right to express their views, but that there were other forums more

suited to Po1 i.t j cal discourse'

While LiLburn asserts that the use of the word "dissuade"
rel-ates the statute entirety to speech and expressive conduct' we

notethattheLegis].aturedldnotusetheword''dissuade''tn
i-solatj-on. Reading the statute as a whole' it is clear that the

conduct proscribed is the "disturbance" of a hunter engaged in a

lawfuf activity, when it is done with the intent to either dissuade

the hunter or to prevent the taki-ng of the animal ' The fact that
speech, or action. *"y disturb a hunter is not dependent on the

content of what is expressed, or whether it is prompted by an anti-
hunting sentlment - A person could blurt out anythinq at the moment

ahunterrstryingtoshoot,andthiscould''disturb''thehunterby
distracting hrm or her, or by scaring the anj-maI away' The content

of what was said wourd be irrerevant. or, persons could attempt to
prevent the talking of the animal for reasons other than opposition
to hunting, such as a desire to shoot the animal themselves'
Furthermore, ln either of these instances, before the conduct would

be cutpabJe, Lhe necessary scienter would have to be proven'

We recognize that the consequences of this statute may fal1
more heavily on persons opposed to hunting than on those with
different v:.ewpoints, but this does not by itself render the

statute content-based- The existence of a content-neutral
motivatlon for the statut.e is al-l that ls required under ward and

Renton to refute the characterization that the 'statute
j-mpermissibly regulates speech or conduct based on the message

conveyed.wearesatisfiedthatsuchamotivationexistsinthrs
instance. Therefore, we reject the District Court's concfusion
that the statute is content-based'

EventhoughwedisagreewiththeDi'strictCourt'srati.onafe
for a holdlng of over-breadth, we reali-ze' as conceded by the

State,thattheremaybeinstanceswhereprotectedexpressionor
purespeechmayviolatethestatute'However'beforeinvatj-dating
thestatuteonthebasisofoverbreadth,wemustconsiderthe
l_imitations set forth in Broadrick to determine if the possible



unconstitutionaf applications are rea] and substantiaf vthen judged

in refation to the ptainty legitimate scope of the statute'

Lifburn contends that there are a significant number of
situations where the taw could be applied in an unconstitutional
manner and urges the Court to "use our imagination to think of the
various ways the statute rnight be applied agalnst speech or expres-
si-ve conduct. " However, the test is not whether hypotheticaf remote

situations exist, but whether there is a significant possibility
that the law will be unconstitutj-ona11y applied' Broadrick' 41.3

U.S. at 615,93 S.Ct. at 2918.

Based on our conclusion that the plain language of the statute
is directed primarity at conduct and if at speech, then without
regard to its content, we conclude, in the absence of evidence
otherwj-se, that Lilburn has not shown that any overbreadth of the
statute is "substantial ludged in relatlon to the statute's
plainly J-egitimate sweep." Broadrick, 413 U'S' at 615' 93 S'Ct' at
2918.

Finally, we address the District Court's comparison of the
Montana statute to a Connecticut hunter harassment statute which

was hefd unconstltutional on the basis of overbreadth. Dorman v'
Satti (D.Conn. 1988), 678 F-Supp. 315, aff'd, 862 F'2d 432 (2nd

Clr.198B), cert. denied (1989), 490 U.S. 1099, 109 S'Ct' 2450' 104

L.Ed.2d 1005.

The Federal District court, when it rejected Lilburn's
constitutional challenge, noted that Montana's hunter harassment
statute is distinguishable from the Connecticut statute, and does

not unconstitutionafly interfere with free speech' In Dorman' the
statute reached conduct which i-nterfered wlth both the actual
taking of game and with "acts in preparatlon" for the taking of
game. The court held that the statute could legitimately proscribe
interference wlth "lawful taking," but not "actS in preparation":

So long as the legislature efects to permlt hunters to pursue
their activity on property, durlng times, and under
cfrcumstances set aside for that purpose, it may also regu-Late

the conduct of nonhunters in those contexts. considerations
of safety, a.Ione, would justify such regulation, even if it
imp.inges incidentally upon protected speech' On the other
hand, the propriety of hunting and taking wil-dlife is a falr
subject for spirited debate. once a hunter is outside the
scope of his "lawful hunt" he is no different from any other
unreceptive listener who must, "j-n vindication of our
liberties," be "exposed to the onslaught of repugnant ideas.''
IEmphasis added].

Dorman, 678 F.Supp. at 383-

The statute at issue j-n thrs case, section 87-3142(3) ' MCA' is
clearly Iimited in scope to activitj-es which interfere w-ith persons
actively engaged in the lawful taking of an animal and does not
suffer from the same overbreadth as the statute in Donnan'



We hold that section 87-3-142(3) ' MCA' is not

unconstitutionally overbroad' To the extent that- the statute may

reach constitutronal-1y protected expression' we conclude' as did

the Supreme Court in Broadrick, 413 U'S' at 615-16' 93 S'Ct' at

297'1-78, that whatever overbreadth may exist should be cured

through case-by-case analysis of the fact situations where the

statute 1s assertedly beinq applied unconstitutionally'

ISSUE 2

Is section 8.1. 3_I42, McA, void because of vagueness in

viol-ation of the Fourteenth Amendment to the United States

Constitution?

The Distri-ct Court also i'nvalidated the hunter harassment

statute on the basis of vagueness ' The court concl'uded that

severaf key terms are feft undefined' and that the statute
impermissibly teaves to the discretion of law enforcement and the

courts, without specific statutory guidance t-o Jaw enforcement

officers or the prlOfi. at large, tftit typt of conduct is
prohibited.

In Village of Hoffman Estates v' Flipside' Hoffman Estates'

Inc. (7982), 455 U'S' 489, 4g'1 ' 102 S'Ct' 1186' 1193' 1I L'Ed'2d

362, 3'7 I, the Supreme Court set forth guideli-nes for analyzlng a

faclat challenge on the basis of overbieadth and vagueness ' when

such a challenge is raised, a court must f-irst determine whether

the enactment reaches a substantial amount of constitutionally
protected conduct. Here we have concluded that the statute does

not, and that the overbreadth challenge must fail' The Supreme

Court has afso made clear that if the chatlenged statute 1s

reasonably clear j-n its appli-cation to the conduct of the person

bringing the challenge' it cannot be stricken on its face for

vagueness. Hoffman Estates, 455 U'S' at 494-95' 102 S'Ct' at 1190-

91. "one to whose conduct a statute clearly applies ^uy 
t?:-. 

'
successfully chaltenge it for vagueness' Parker v' Levy (7914) '

417 u.s. 't33, 156, t94 S'Ct' 2541 , 2562' 4L L'Ed'2d 4391 
"' 

Hof fman

Estates,455U.S.at495n..7,102S.Ct.at1191n.1.

In this instance, regardless of the hypotheticaL situations
thatmayexlst,Lilburn,sconductwasunquestionabLyproscribedby
thehunterharassmentstatute.Llfburnintentional-lytwicestood
between sfemmer and the targeted bison, directry in the l-ine of

fire, in order to prevent the anima1 from being shot' It 1t"
difficult to conceive of ur. u.q;n.nt that Lil-burn 9io ""a-'di-sturb"
Slemmer while Slemmer *r"..rg"f.a i., the lawful taking of a wild

ani-mal- with the intent to prevJnt or dissuade hi-m from making the

shot.

We concl-ude that Lilburn does not have standing to raise a

facialvaguenesschallenge.Thecourt,sorderwithrespecttothe
issue of vagueness is reversed on this basis'

We reverse the District Court's conclusi-on that the statute



under which Lilburn was charged is impermr.sslbly overbroad and

vague, and vacate the court's dismissuf of the charges brought

against Li-lburn. Furthermore, although Lilburn's constitutional
challenge focused onl-y on subsectio" i:t of the statute' the

J.anguageoftheDistrictCourt,sorderinva]idatedsectionST.3-
I42, MCA, in lts entirety' We find no basis in the record for the

court'sdetermrnationthattheremainingsectionsofthestatute
are constitutionally deficrent- we, therefore, reverse the order

of the District court with regard to a1t parts of section 874-3-

I42, MCA.

Thls case rs remanded to the District Court for further
proceedings consistent with this opinion'

TURNAGE, C.J., ANd GRAY, NELSON, WEBER, HARRISON ANd HUNT,

JJ. , concur.

M*Hffi

hunter

harassnent laws

Up

searcn I-l


